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§1.1221-3T Time and manner for elect-
ing capital asset treatment for cer-
tain self-created musical works
(temporary).

(a) Description. Section 1221(b)(3) al-
lows an electing taxpayer to treat the
sale or exchange of a musical composi-
tion or copyright in a musical work
created by the taxpayer’s personal ef-
forts (or having a basis determined by
reference to the basis of such property
in the hands of a taxpayer whose per-
sonal efforts created such property) as
the sale or exchange of a capital asset.
As a consequence, gain or loss from the
sale or exchange is treated as capital
gain or loss. An election may be made
for sales and exchanges in taxable
years beginning after May 17, 2006.

(b) Time and manner for making the
election. An election described in this
section is made separately for each mu-
sical composition (or copyright in a
musical work) sold or exchanged dur-
ing the taxable year. An election must
be made on or before the due date (in-
cluding extensions) of the income tax
return for the taxable year of the sale
or exchange. An election is to be made
on Schedule D, ‘““Capital Gains and
Losses,” of the appropriate income tax
form (for example, Form 1040, “‘U.S. In-
dividual Income Tax Return;” Form
1065, “‘U.S. Return of Partnership In-
come;” Form 1120, “U.S. Corporation
Income Tax Return’) by treating the
sale or exchange as the sale or ex-
change of a capital asset, in accordance
with the form and its instructions.

(c) Revocability of election. An election
described in this section is revocable
with the consent of the Commissioner.
To seek consent to revoke an election,
a taxpayer must submit a request for a
letter ruling under the appropriate rev-
enue procedure. See, for example, Rev.
Proc. 2007-1, 2007-1 CB 1 (updated annu-
ally). Alternatively, an automatic ex-
tension of 6 months from the due date
of the taxpayer’s income tax return
(excluding extensions) is granted to re-
voke an election, provided the taxpayer
timely filed the taxpayer’s income tax
return and, within this 6-month exten-
sion period, the taxpayer files an
amended income tax return that treats
the sale or exchange as the sale or ex-
change of property that is not a capital
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asset. See §601.601(d)(2)(ii)(b) of this
Chapter.

(d) Effective/applicability date. (1) The
rules of this section apply to sales and
exchanges in taxable years beginning
after May 17, 2006.

(2) Expiration date. This section ex-
pires on February 7, 2011.

[T.D. 9379, 73 FR 7464, Feb. 8, 2008]

§1.1222-1 Other terms relating to cap-
ital gains and losses.

(a) The phrase short-term applies to
the category of gains and losses arising
from the sale or exchange of capital as-
sets held for 1 year (6 months for tax-
able years beginning before 1977; 9
months for taxable years beginning in
1977) or less; the phrase long-term to the
category of gains and losses arising
from the sale or exchange of capital as-
sets held for more than 1 year (6
months for taxable years beginning be-
fore 1977; 9 months for taxable years
beginning in 1977). The fact that some
part of a loss from the sale or exchange
of a capital asset may be finally dis-
allowed because of the operation of sec-
tion 1211 does not mean that such loss
is not taken into account in computing
taxable income within the meaning of
that phrase as used in sections 1222(2)
and 1222(4).

(b)(1) In the definition of net short-
term capital gain, as provided in section
1222(5), the amounts brought forward to
the taxable year under section 1212
(other than section 1212(b)(1)(B)) are
short-term capital losses for such tax-
able year.

(2) In the definition of net long-term
capital gain, as provided in section
1222(7), the amounts brought forward to
the taxable year under section
1212(b)(1)(B) are long-term capital
losses for such taxable year.

(c) Gains and losses from the sale or
exchange of capital assets held for not
more than 1 year (6 months for taxable
years beginning before 1977; 9 months
for taxable years beginning in 1977) (de-
scribed as short-term capital gains and
short-term capital losses) shall be seg-
regated from gains and losses arising
from the sale or exchange of such as-
sets held for more than 1 year (6
months for taxable years beginning be-
fore 1977; 9 months for taxable years
beginning in 1977) (described as long-
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